MINUTES

FORT MYERS BEACH

Local Planning Agency Meeting

Town Hall – Council Chambers

2523 Estero Boulevard

Fort Myers Beach, FL 33931

Tuesday, August 25, 2009
I. CALL TO ORDER

Meeting was called to order at 10:41AM by Chairperson Dennis Weimer.  Six members present:


Dennis Weimer


Rochelle Kay



Alan Mandel



Bill Van Duzer



Joanne Shamp


Carlton Ryffel 


Staff present:  LPA Attorney Ann Dalton; Community Development Director Dr. Frank Shockey.  Members of the community and press were also present.
II. PLEDGE OF ALLEGIANCE

III. INVOCATION-Mr. Weimer
IV. MINUTES
Motion:  Mr. Van Duzer moved to adopt the minutes of August 11, 2009, without changes.

Seconded by Ms. Kay;
Vote:       Motion passed 6-0 

V. PUBLIC HEARING
A.  SEZ2008-0003 and VAR2008-0002- Shipwreck commercial Parking lot special exception and variances
The hearing was opened at 10:43 AM and Ms. Dalton swore in the witnesses.  Dr. Shockey requested a continuance on the behalf of staff since the Public Notice did not appear in the newspaper until this date.  Mr. Weimer asked the members for any ex-parte communications regarding this item and noted, for the record, that to hold the hearing at this point would be in violation of the LPA Policies and Procedures regarding time notification for public hearings.  Ms. Shamp reported a site visit.  Mr. Van Duzer, Ms., Kay, Mr. Mandel, and Mr. Ryffel had none.  Mr. Weimer stated that he had a telephone conversation with the applicant during which they did not discuss the specifics of the application and remarks were confined to procedural matters and the possible means of resolving the issues which might exist between the applicant and Community Development.  Mr. Weimer continued to add that separately, as a consultant to small businesses, he has performed work for the applicant, Mr. Richard.  He said that he reviewed the materials from that work and believes that some of his recommendations could be construed as prejudicial to the findings of the body and, therefore, he found it necessary to recuse himself from this hearing on the basis of a conflicting business relationship.   Mr. Mandel then took charge of the hearing and Ms. Dalton noted, for the record, that Mr. Weimer would file the necessary form(“Memorandum of Voting Conflict), included in these minutes.
Ms. Dalton asked Dr. Shockey to restate the staff request for continuance, along with the specific LDC section.  
Dr. Shockey referred to Section 34-235, 2a, referring to “a scheduled, advertised public hearing may be continued by the Town or the applicant as follows: Town initiated continuance, LPA or Town Council, upon staff request or upon its own initiative may continue a public hearing when it is necessary to require additional information, public testimony or time to render an appropriate recommendation. The hearing shall be continued to a date certain and the LPA or Town Council shall continue its consideration on the hearing matter on that date certain.  Any hearing not continued to a date certain is deemed to be denied, without prejudice There shall be no limitations on the number of Town initiated continuances, but the Town shall bear all re-notification cost of any Town initiated continuance.” 
Mr. Richard commented that he would agree to the continuance to January 12, 2010, at 10:30 AM.  
Motion:     Mr. Van Duzer moved to grant the continuance, as requested.

Seconded by Ms. Shamp;  Ms. Shamp asked if there is a way to turn in the materials and have 

                  them modified for the continuance, rather than re-do all materials.
Vote:         Motion carried 5-0, with Mr. Weimer abstaining.
Mr. Weimer rejoined the meeting and regained the chair.
VI. ADMINISTRATIVE AGENDA

A. Right of Way Agreement  Discussion Item
Mr. Van Duzer stated that his and Ms. Shamp’s report would be on the September 17, 2009 agenda.  

Ms. Dalton addressed the LPA and referred to a memo in the packets, dated August 17, 2009, regarding the ROW agreements specifically used in the arena of commercial design standards.  She stated that this had been suggested for review because of possible policy decisions, and now presented a bullet-point list of the items to be reviewed, especially the issue of an annual license.  She asked for LPA feedback regarding these to move forward with the ROW agreement.  
Mr. Weimer asked for LPA comment.  Mr. Ryffel asked if someone builds a structure, would they be permitted to extend over, into the ROW, above ground level.  Ms. Dalton stated that, under some circumstances, an applicant is required to build out over the Row, but that they are also required to do an agreement with the Town.  Mr. Van Duzer added to that with an example in the Old San Carlos area where it is part of the Comp Plan that people who build down there must build a covering over the ROW to provide shade.  He said that there were instances where these overhangs were put in the ROW and that later became a problem, so the Town came up with an agreement that actually, in his opinion, turns out to be an annual license.  Mr. Van Duzer believes that making this an annual license item is ridiculous and this should be a permitting agreement instead.  
Mr. Ryffel also asked if a building air-conditioned space be cantilevered over the ROW.  Dr. Shockey answered that this is “specifically envisioned, in some areas...specifically on Old San Carlos Blvd.”  Mr.  Ryffel asked then, if this was only air-conditioned space or included things like balconies.  Dr. Shockey added that it could even include living space and Mr. Ryffel wondered if the Town could require the owner to remove that living space at some future point.  Mr. Van Duzer then added that this is a point that is difficult and there was much discussion about how to license or permit or agree to this type of construction.  Mr. Ryffel pointed out that currently businesses must rent space in Time Square, for example, to have their tables outside, so he wanted to know what compensation the Town is getting for living space cantilevered over the ROW that the business sells.  He opines that there should be some type of compensation to the Town to allow this.  Mr. Van Duzer disagreed and said that the compensation would be that there would be conformity to the Comp Plan and shade and convenience provided to tourists and residents.  
Ms. Dalton interjected and proposed that, if the Town refused to renew the license for some reason, the zoning approval would be in question because the Town would require an action that would create an inconsistency with its own zoning approval.  Mr. Ryffel feels that any overhangs required for shading purposes, etc., should only be awnings and not living space because this is airspace that belongs to the Town. Mr. Van Duzer argued that the rule should be that if someone builds something over the ROW, they should have an extended agreement and not an annual license.  He also wondered, in taking Mr. Ryffel’s point into consideration, if the Town was entitled to some compensation for using the ROW space, shouldn’t the Town then pay to construct the overhangs that it requires businesses to provide, especially if it is not usable living space?  More discussion regarding this took place.
Mr. Mandel said that this seems to be a new issue being air rights.  Ms. Dalton pointed out that the air rights issue was discussed at the time that this license was put together and Council decided to reach this agreement then.  She asked which way the LPA wished to pursue this, as an annual agreement or a standing agreement that could be terminated under specific circumstances.  Mr. Mandel did not agree with an annual agreement, especially if the construction is more permanent than an awning.  He would also like to see a clause in the agreement, or whatever is decided, which makes the developer responsible for any damage caused in any corrective action which may be needed.  
Ms. Kay feels that the annual license doesn’t make sense, especially for architectural structures, and feels that those structures in the Old San Carlos area add to the charm of that area. 

Ms. Shamp agrees that the annual term is not a good idea, and she is not concerned about compensation to the Town, pointing out that the owner has had to bear the expense and upkeep of the structures and, if it is livable space, they already pay taxes on that space.  She also agreed with Ms. Kay’s opinion about the charm of the structures.   
Mr. Weimer stated that putting in a cantilevered structure out from a building is more expensive that putting in something underneath to support it.  In view of this, he feels that the Town cannot then take the position that it wants in the Land Use Code something that is required and then start dictating to people whether or not they can put permanent structures over their ROW.  He feels that there should be more design consideration to address any future construction or repair work.  He also feels that having a requirement for a time limit is ludicrous.  Mr. Weimer referred to the item which states that the “licensee is required to provide insurance in perpetuity” and asked what type of insurance that is.  Ms. Dalton responded that this would be general liability insurance and added that she feels this would be a substantial expense over time, especially considering the added points in the document (provided), especially that this requirement seems to be at the whim of the Town.  Much discussion ensued regarding requirements for insurance.  
Mr. Ryffel agrees with the others, that the annual license is not a good idea, as does Ms. Kay.  Mr. Van Duzer feels that there should be a requirement for certain insurance to hold the Town harmless and that this should require an annual renewal, just like all insurance.  Ms. Shamp also agreed with the other members about the insurance issues.  Mr. Ryffel asked if there was a stipulation for the insurance if the owner does not renew, and thought it could be like mortgage insurance wherein the company will buy the insurance policy for the borrower and force them to pay it.  Ms. Dalton agreed this was not addressed in the proposal and there was discussion about how to add it as a lien against the property.  There was more discussion about the language of the insurance requirements and what type of index should be used to require increases in the amount of insurance coverage over time.  
After discussion, Ms. Dalton summarized the suggestions of the LPA for proposal, to include:  a consensus to eliminate the annual license and have it continue indefinitely, subject to other terms that would involve termination; continue with the insurance requirement, modified to say “general liability insurance, property damage insurance” and other similar insurance, with an index (suggestions were made here as to websites and organizations able to provide guidelines); adding that the Town can force place the insurance if it is not in place; add a requirement that the licensee will provide the Town with renewed certificate of insurance with a date certain. Ms. Dalton will bring this forward in the form of a draft resolution for the next meeting.
B.  LPA Policies and Procedures-Code of Ethics Revision

Ms. Dalton reported that she was directed by the LPA to bring forward a revision to the PnP and item “C”, the Gift Law Q&As.  She explained that she wanted to wrap all of the items discussed together to present at once so she did not have this prepared at this time.  All agreed to wait for the completed package to address at one time.  
Mr. Weimer asked the members if there is a consensus to change the LPA requirement for 7-day notice for hearings or keep it the same, pointing out that it is not a statutory requirement and, therefore today’s hearing could have taken place, had it not been for this LPA rule.  Consensus was that the LPA should clearly require that at least 7 days’ notice be provided to the public before a hearing.  Mr. Weimer also asked for LPA consensus, at the request of Ms. Dalton, regarding the Gift Law being included in this next PnP update.   All agreed that this item be condensed to references to other sections for clarification.  
Mr. Weimer referred to a question for the next organizational meeting regarding whether or not there is a needed appointment for a member to take part in the Council’s M&P meetings.  He said there is nothing in the PnP on that appointment so he thought the LPA might want to add that as a topic for the meeting with the Council, but to leave it out of this revision for the time being.  

C.  Review of the Chairman’s Input for the Joint Council/LPA Meeting-9/17/09

Mr. Weimer had a list of his items for distribution to members (short pause for making copies) which had been sent to the Town Clerk for forwarding to Council.  He referred to his accompanying email wherein he advises members to review Dr. Shockey’s Oct. 8, 2008 report to the LPA, and Murphy Planning’s Nov. 2008 report to the Town Manager, prior to the meeting to fully understand the items for discussion.  
He advised that Historic Preservation is first on the agenda and asked Ms. Shamp to prepare anything she would like to include then.  Mr. Ryffel reminded the LPA that he had requested an excused absence for that day and didn’t know the outcome.

Motion:     Mr. Weimer moved to accept Mr. Ryffel’s request for an excused absence for the

                  9/17 meeting.

Seconded by Mr. Mandel;

Vote:         Motion carried 6-0
Mr. Ryffel said that he had sent an email to Dr. Shockey and the attorney regarding his reasons for taking issue with one of the items in the aforementioned reports, regarding open containers of alcoholic beverages, and noted the notation “inactive, pending Council input.”  He asked what the outcome was.  Mr. Weimer stated that, at the last meeting when Mr. Ryffel was not present, the LPA had decided to deem several of the items “inactive” until they could hold the joint meeting with Council, to find out whether council wished the LPA to pursue these items.  Mr. Ryffel wanted to be sure the Council will actually see his opinions at the meeting and there was discussion regarding this.  Ms. Dalton said Dr. Shockey would have the Town Clerk be sure to include this and assured that it would be done.
D.  LPA Member Term Expiration/Reapplication

Mr. Weimer thanked Dr. Shockey for putting together this information.  He reminded that should a member fail to be reappointed after application, or choose not to request reappointment, there is a requirement to file a financial statement, a “1F Form.”  In addition, he reminded the members that there is a retention requirement to keep all documents, including hand-written notes, resulting from performance of duties, meetings, etc.  These must be copied and sent to the Town Clerk to be included in records.
Ms. Shamp referred to the consecutive terms item in the rules and said she thought that Council removed this.  Ms. Dalton was also of that opinion and checked into it.  She reported that it was, in fact, superseded by Ordinance 08-11, which states “if otherwise qualified, a member may be repeatedly appointed for additional term by Town Council without a limitation in number of terms served…”  The deletion in that ordinance was “no member shall serve more than two consecutive terms of two years each; however, after one year out of office with the agency any person who has previously served and is otherwise qualified, may apply for reappointment with this agency.”  
Motion:     Ms. Shamp moved to adjourn as the LPA and reconvene as the HPB.

Seconded by Mr. Van Duzer;

Vote:         Motion carried 6-0

VII. ADJOURN AS LPA; RECONVENE AS HPB
     Ms. Shamp called the meeting to order at 12:17 PM with all members present.  

     She asked for member reports and advised that she has been in touch with the 

     members of the HAC members and they will attend the Joint Meeting on 9/17/09.  

     There was discussion about the type of paper to use for the brochures and Ms. Shamp 

     will run samples off for the meeting so all members can see the choice.  
     Ms. Shamp asked for member opinion about including or separating the “vistas”

     agenda items from the other items for the sake of the members attending.  Mr. Weimer

     feels that the members should stay for all of the items that pertain to the HPB and

     HAC.   More discussion ensued about the items to discuss at the Joint Meeting (in

     packets).
Mr. Weimer remarked that the Town should revisit the issue of the Mound House and there was much discussion about this.  Ms. Shamp asked if he would try to present this at the Joint Meeting and it was agreed that he would.  
Ms. Shamp then brought up the possibility of using some of the Bay Oaks property to house relocated historic buildings.
Motion:  Mr. Weimer moved to adjourn as the HPB and reconvene as the LPA.

Seconded by Mr. Mandel;

Vote:      Motion carried 6-0.

VIII. ADJOURN AS HPB; RECONVENE AS LPA

IX. LPA MEMBER ITEMS AND REPORTS

Ms. Shamp-nothing to report.

Mr. Van Duzer-attended a Council meeting and reported to them on the beach equipment item.   He also asked if there have been any new applications to the LPA board and, being none, suggested that they should start to recruit members.  
Ms. Kay-nothing to report.
Mr. Ryffel-nothing to report.

Mr. Mandel-reported on the M&P meeting he attended, wherein Bay Oakes was discussed.  He advised that the budget was also discussed and that funds are running low.  There will be a presentation regarding the water utilities upcoming.

Mr. Weimer-nothing to report.

X. LPA ATTORNEY ITEMS
Nothing to report.
XI. COMMUNITY DEVELOPMENT DIRECTOR ITEMS
Dr. Shockey reported that the Pink Shell hearing is scheduled by Town Council for Oct. 16, 2009 at 10:00 AM.  
XII. LPA  ACTION ITEMS
· Gulfview-waiting for the Vacation Issue
· Vacation-TBD

· Historic Plaque Program-Ms. Shamp/Dr. Shockey; 10/5/09
· Pink Shell-10/16/09; Mr. Weimer
· Continued LPA hearings:  Shipwreck-Jan. 12, 2010; 

· ROW-Ms. Shamp/Mr. Van Duzer; 9/17

· Storm Water-still waiting for report (Ms. Lewis reported that there is a draft report and changes are being made); TBD-Oct. 2009

· Seasonal Parking-9/29 draft language

· Animal Control, Long Term-60 days; Dr. Shockey

· Code of Ethics-9/17/09 (with the add-ons)

· ROW agreement review-9/17/09; Ms. Dalton

XIII. PUBLIC COMMENT
Jean Matthew addressed the LPA to represent the Board of the Historic Society.  She said that they have discussed the historic village for many years and said that the society does not want to have any more buildings moved to the area around the historic society buildings because they do not have the staff to keep these buildings up and running.  
No further comments.

Mr. Weimer asked for a motion to adjourn.

Motion:  Ms. Shamp moved to adjourn.
Seconded by Mr. Van Duzer;
Vote:      Motion carried 6-0.
XIV.  ADJOURNMENT
Adjourned at 1:10 PM.

Next meeting September 17, 2009 9:00 AM, Joint Workshop with the Town Council, followed by regular LPA meeting, to begin at 1:00PM. 
Adopted _______________________ with/without changes.  Motion by ___________________



(DATE)

Vote:______________________  
________________________________________________






Dennis Weimer, LPA Chair

· End of document
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