










July 31, 2009

To:

Members of Local Planning Agency – Town of Fort Myers Beach

From:
D. D. Weimer, Chair

cc:

Anne Dalton – LPA Attorney
 

Frank Shockey – Community Development

Subject:
LPA Code of Ethics

LPA members may recall public comment at one of our recent meetings in which a local resident suggested the Town (possibly referring to both Town Council and LPA) might wish to adopt a policy, similar to Lee County BOCC, which would preclude discussion with applicants on items upcoming for review and decision or recommendation.  During member items on July 14, 2009, one of our members pointed out the language contained in subparagraph 4 does seem to preclude ex parte communication.  As chair of LPA, I offered to prepare a review of this item for discussion and decision at our next meeting.

As written, subparagraph 4 of the LPA’s Code of Ethics in the Policies and Procedures Manual states:
“Members shall avoid creating the appearance of impropriety by refraining from engaging in private discussions with the applicant or their representatives about specific upcoming LPA agenda items.  If a Member receives a private written, telephonic or electronic communication about an agenda item, the Member will promptly forward the information to the Town Clerk so that it may be shared with all other Members.  Members shall refrain from any private discussion of LPA business with other Members per the requirements of Florida’s Government-in-the-Sunshine Law, Chapter 286, Florida Statutes.”
In reviewing this particular paragraph, I suggest there are two topics for discussion; the stated strict prohibition against communication with applicants or their representatives and the requirement for formal notification should such communication transpire.  I am assuming Florida Statutes chapter 286 does preclude member conversations and the third sentence is correct as written.

The Prohibition 
As written using the word “shall”, I do interpret the first sentence to prohibit discussions with applicants or their representatives.  Strangely, it does not seem to preclude discussions with Town Staff or the public, which in all probability also could create an appearance of impropriety.  It is my understanding that the Florida Statutes do not preclude pre-meeting discussions with any of these parties, except between LPA members, but do require members to proclaim ex parte communications publicly.
After discussion at our 8/11/09 meeting, some choices we might consider include:

1. Make no change, leaving the “shall” in the first sentence.
2. Soften the strict language by replacing “shall” with “may wish to”.
3. Strengthen the language by adding Town Staff and the general public into the exclusion.  Note this is problematic to the LPA chair who previously and currently by practice meets with LPA attorney and Community Development to review the meeting agenda, sometimes covering sidebar issues and/or procedural considerations.
The Formal Notification

The second sentence is also problematic.  First it does not mention what I believed to be a necessity – an LPA member’s responsibility to publicly proclaim “ex parte” communication during a quasi-judicial hearing.  Secondly, to my knowledge and, admitting my own failing, I am unaware of any LPA member sharing the details of any ex parte conversation with the Town Clerk or other members during my term on LPA.  And even this supposed requirement of sharing input with other members, although not direct communication, might be deemed having pre-meeting dialogue and potentially attempting to influence outcome.  Thirdly, our present practice has been to communicate or transmit information, not for discussion, but for covering assignments from our action list through the LPA attorney and/or Community Development Director.
Pending discussion at our upcoming meeting, some changes we might wish to consider could include:

1. Eliminating the pre-notification of members and replacing with the public proclamation,

2. Adding the requirement for public proclamation during the hearing,

3. Changing Town Clerk to LPA attorney or some other entity, or
4. Some other verbiage that is even more appropriate.

I look forward to our discussions and will modify the Policies and Procedures Manual in accordance with majority wishes.

Regards,

Dennis Weimer, Chair
Local Planning Agency

