MINUTES

FORT MYERS BEACH

Local Planning Agency Meeting

Town Hall – Council Chambers

2523 Estero Boulevard

Fort Myers Beach, FL 33931

Tuesday, April 28, 2009
I. CALL TO ORDER

Meeting was called to order at 10:37 AM by Mr. Mandel, Vice Chair, in absence of Chair Dennis Weimer.  Five members present:
Rochelle Kay



Alan Mandel



Bill Van Duzer



Joanne Shamp


Joe Yerkes
 

Evie Barnes-absent for family emergency


Dennis Weimer-absent with excuse

Staff present:  LPA Attorney Ann Dalton; Community Development Director Dr. Frank Shockey.  
II. PLEDGE OF ALLEGIANCE

III. INVOCATION-Mr. Van Duzer
IV. MINUTES
Motion by Ms. Shamp to adopt the minutes as recorded;
Second:  Mr. Van Duzer
Vote:  5-0 
Off Agenda note:  Mr. Mandel commented that there was a question by the Town Manager whether the LPA wished to start its meetings earlier and said it is possible to do so since the Town Manager offered to move the staff meetings to another time; he polled the members and all agreed to keep LPA meetings at 10:30 AM.
V. TOWN CAPITAL IMPROVEMENT PROGRAM (CIP) ITEMS 
Ms. Shamp reported that she did have a meeting with Mr. Janke on April 23, 2009, and referred to the report in the packets.   She said there is an updated CIP element table, a 5 year plan.  She summarized the budget issues and the pending projects needing attention, adding that there is just not enough funding to address all of these.  She said that there was much conversation regarding ways to provide funding, including special assessments, increased ad valorem taxes etc.  She referred to the earlier discussions about a workshop on May 12th and Mr. Janke suggested that Dr. Shockey, Evelyn Wickes and Jack Green be involved and dates are being worked out for that.
She also said that the CIP nomination form previously presented to the LPA has been put into the Town Manager’s directive as standard operating procedures for staff, and that there is no need to codify that.  The North Estero Blvd. project will go to bid in 30-60 days and the Estero Blvd. Right-of-Way Surveying mapping completion is still about a year out.  The Town did negotiate a settlement with Lee County to receive gas tax revenues that had been held in reserve by the county, in the amount of $1.6 million, which is restricted to only be used for certain things.  There was discussion about the date for the proposed workshop.
In addition, Dr. Shockey and Ms. Dalton commented about the state and other governmental agency mandates for CIP improvements and how that will determine what must be done in terms of planning, regardless of funding.  More discussion ensued about proposed possible projects, etc.  Mr. Mandel asked that Ms. Shamp follow up and get back to staff for the meeting to take place from 2-4:00 PM on May 26th.
VI. PUBLIC HEARING

A. DCI2006-0001 and DCI 2006-0002-White Sands, Captiva Villas and Bayside CPD Zoning Amendments

Mr. Mandel polled the members for any ex-parte communications:  Mr. Van Duzer said he received a phone call but has not arranged a meeting yet; no other communications.
Ms. Dalton swore in possible witnesses.  Peggy Scarpetti addressed the meeting, representing Bill Waichulis on behalf of the applicant, to ask for a continuance.  Dr. Shockey added that he had a letter from the applicant, as well, requesting the hearing be continued to the next meeting, which would be May 12th.  

Mr. Mandel called for a motion to continue to the May 12th meeting at 10:30 AM.

Ms. Kay moved to grant the continuance;

Mr. Van Duzer seconded.

Vote:  5-0
VII. ADMINISTRATIVE AGENDA

A. Discussion of LDC Amendment Language for Alcoholic Beverages and for Sexually Oriented Businesses (LDC Chpt. 34, Article IV, Div. 3 and 5)
Mostly, this is a review of the work Mr. Murphy has been doing on these items and Mr. Mandel opined that there could be some preliminary editing today but that the items should come back in June when all members are present, and then schedule a public hearing, likely in July.

Mr. Murphy addressed the meeting, saying that they are back now with what was discussed in February, regarding an initial review of the alcoholic beverage ordinances and then expanded to include SO businesses.  

Mr. Murphy referred to the first item, under section A, is a discussion of the LDC amendment language for SO businesses and alcoholic beverages.  He continued to refer to the packet information and the stand-alone SO ordinance revisions, which have been proposed to conform to constitutionality.  He also pointed out that some of the proposed language in the liquor license restriction ordinance is the same as the language in the LDC and that the reason for keeping the “stand alone” ordinances is because of the enforcement issues; Code Enforcement deals with the LDC whereas the Sheriff’s office can also enforce other ordinances. Another item for discussion in this packet is the open container ordinance and the noise ordinance.  Mr. Murphy suggested review of the proposals, page by page and began with items he has highlighted, beginning with page 1 of 26, revisions to the table of contents.  Several errors were pointed out and will be changed, these were all mostly typing errors but Mr. Yerkes asked if they would be actually discussing the content and the revisions.  He asked if there are any SO businesses on the beach and Dr. Shockey stated that he didn’t think so.  Mr. Yerkes asked if the Town really wants this type of business and/or needs the ordinance, but Mr. Murphy stated that the courts have deemed this protected speech and therefore restricting this by banning it completely would be considered unconstitutional.  Mr. Yerkes pointed out that the ordinance already prohibits it by virtue of the language and the consensus was that it is probably illegal to make these businesses absolutely impossible.  His main concern is not creating an illegal document.  Discussion ensued regarding the legality of this ordinance and these businesses.  Most of the discussion involved the distance in the ordinance for the SO businesses to be established in the Town, currently requiring the proposed location to be 1000 feet from certain other uses including dwellings, or changing this distance to a larger or smaller distance such as 500 feet or 2000 feet.   
On pg. 6 of 26 in the definition section, Mr. Murphy noted the definition of “night club” and that the LPA hadn’t recommended that additional use.  Mr. Murphy continued to point out certain edits in the draft including pg. 9, the revision of the service hours and the consumption on premises hours to reflect what the LPA had suggested to Town Council.  Ms. Shamp was concerned about this point and wanted to be on record as feeling that restricting the hours of service, or “last call,” for the bars to 11:30 PM, was not a good idea and would seem to keep some business from the beach.  She feels strongly that the younger people and people coming to the beach for vacation are not ready to leave an establishment, especially with entertainment, that early in the night.  She agrees that enforcement and the noise issues are always concerns but this type of restriction will send nightlife business away from the beach.  She would like to see midnight on weekdays and at least 1:00 AM on weekends.  
Mr. Yerkes agreed that this is bad for businesses but that there are too many establishments that are close to residences and they disturb the residents.  He also pointed out that it is too difficult to draw boundaries in location regarding the time limits and who can continue to serve, depending on where they are on the beach.  Ms. Kay agreed with Mr. Yerkes in that there needs to be a cut-off time for the sake of the residents, especially in view of the image of the beach as being a family place.  More discussion ensued about times and hours for sale, service and consumption.  Mr. Van Duzer suggested abolishing the restrictions on sales and service and simply mandate a closing time, not consuming alcohol after a certain time.  More discussion ensued about the difficulties if businesses sell and serve right up until closing time.  
The next item reviewed pertained to a 50 guest unit hotel, as opposed to a 100 unit one, and this was drafted with options for the LPA’s further review.  Mr. Yerkes was still not satisfied with the 50 units and wanted to see a smaller number so as not to exclude smaller operations; the amount now is 100 units to have an alcoholic beverage establishment under the same roof.  Mr. Murphy explained this item and there was some discussion.  
Pg. 17 of 26 was the discussion about bottle clubs and the LPA recommendation (not allowing bottle clubs) was added for Town Council.  Pg. 18 deals with the discussion of open containers, and continues to the subject of license for service on boats.  There was discussion about hours and distance from the beach regarding serving alcohol or consuming alcohol.  Mr. Yerkes read the options for the language for the section on boats and stated that these requirements are not reasonable for the boats that now exist as “bona fide restaurants.”  Other options were further discussed.  Mr. Yerkes was adamant that there should be minimal regulation, requiring some food served on the boats but not being too restrictive because smaller boats could not possibly qualify as restaurants under the regulations.  Ms. Shamp stated that the presence of the regulation and the lack of enforcement should not preclude the LPA’s responsibility to protect the public from irresponsible boating.  Discussion ensued about charter licenses, boats and alcoholic beverage service on boats.
Mr. Murphy proposed:  adding an additional option that would be “Option 1,” and have it read “have the minimum restaurant facilities accommodation and seating capacity required for a restaurant,” the current “option 2” could become “option 2” and stay as it is, which would be a bona fide restaurant, and then get into the percentages.  Percentages could be eliminated altogether, there could then be just the two options and the LPA can recommend the option that didn’t have the “bona fide” language in it.  

Pg. 20 deals with outdoor seating and the process for application. The LPA could consider an option for administrative approval of outdoor seating in some circumstances. Ms. Shamp asked for a clarification of outdoor seating.  Pg. 21, Ms. Shamp asked about #8 in “Application,” where it reads “parking plan drawn to scale indicating individual parking spaces” and asked if it should include handicapped access spaces.  
Mr. Yerkes had a concern about a section about restaurant permitting and the need to supply a menu as a part of the process. It was suggested that the word “sample” at least be added so that there is no question that restaurants have the option to change their menus as long as they continue to comply.  
Pg. 22 of 26 deals with revocation of licenses, new language and handling of new and re-licensing.  Consensus was that licenses should be attached to the property and not the operator.
Next section deals with noise and this also goes with the noise ordinance being reviewed also.  Mr. Van Duzer feels that 9:00 PM is too early, in general to require the end of outdoor entertainment.  Some discussion about this took place and most agreed that 9:00 PM is too early.  This will be changed to 10:00 PM.  
Lastly, the section regarding members of the Armed Forces under age 21 to be on licensed premises; this will stay.  

LUNCH BREAK

Reconvene
1. Discussion of Sexually Oriented (SO) Business Ordinance language

Mr. Murphy continued that the previous ordinance was 96-04 and this has been expanded to include obscenity, public nudity and SO businesses, to combine 96-03 and 96-04, to eliminate redundancy.  In addition there have been several “whereas” clauses not previously included, and have added some “purpose, intent and findings” in Section 4.  Basically, the intent is not to regulate things in a way contrary to the protection of the First Amendment and to eliminate anything that may be regulated by the DBPR, with regard to message.  Mr. Murphy noted that a CD is available to LPA members with all the studies, etc. that pertain to this matter.  Ms. Dalton recommended that all members review the studies in order to make appropriate findings.
Mr. Murphy referred to more findings on pg. 4 of 30, the model ordinance provided by the Community Defense Organization.  He pointed out specific findings which need further direction from the LPA and there was discussion about the studies and findings.  Ms. Shamp pointed out specific definitions and other items dealing with SO activities and establishments, including “obliquely covered buttocks.”  There was more discussion about this.
Pg. 11 of 30 discusses criminal activity and RICO regulations as included in the state statute.  Also noted was the “forgiveness” period involved in penalty.  Mr. Murphy discussed Sec. 24, onto pg. 12, which has a highlighted area which is the wording in the current ordinance.  He said this language is the most restrictive of any he has found for the subject and feels that the general language is sufficient.  There was more discussion regarding SO businesses, pornography and like problems as well as the licensing and permitting dealing with those.  

Mr. Murphy continued to go through the highlighted items in the report, provided to LPA members, to point out areas that need more direction from the LPA.  Pg. 26 of 30 spells out the hours of operation, which has not been decided yet.  
Mr. Mandel reminded the members that they should review and think about this draft, noting questions, etc. before July 14th or have them ready for that day, which should be the final review.  Ms. Dalton pointed out that these issues have serious First Amendment ties and asked the LPA if they want her to perform an in-depth legal review before continuing.  There was discussion about the direction of this draft and need for legal review.  Members discussed when it would be ready for public hearing, etc, and when the attorney should spend time on the legal aspects.  
Ms. Dalton attempted to clarify for the LPA:  In order to restrict SO businesses, there must be certain findings of fact regarding why the Town cares about these restrictions, and to make those findings, there must be some fact on which they are based.  The studies, included on the CD for LPA members, contain some factual information that they could use as a basis for those findings; if there is a recommendation of passage from the LPA to the Council, it must be based on their certifying that they have all reviewed these studies.  

Mr. Mandel proposed that the LPA postpone discussion of the matter until all members are present and have had the opportunity to review the CD, on July 14th, making a determination then.  There was discussion about the urgency of bringing this to finalization now or postponing decisions until there can be more investigation by the LPA.  

Mr. Van Duzer requested that the LPA now go back over the draft to record comments.  He referred to pg. 4 and the highlighted items #7-14 and recommended that they be removed; Ms. Dalton suggested that they just be updated to include more recent information and all agreed.  Much discussion ensued about the material being outdated.  There was more review of the highlighted areas and more suggestions were made and discussed.  Pg. 11- Forgiveness period, was to remain.  Pg. 12- suggestion to take out highlighted area; all agreed to take this out.  Pg. 13-highlighted area to be removed, all agreed it will be included in this ordinance but not repeated in the LDC.  Pg. 14-regarding fingerprints, this should stay.  Pg. 16-the area of “peep-show” booths, this should stay at 150 ft.  Pg. 17, temporary license-consensus is that there be no temporary license.  Pg. 18-this language will be stricken.  Pg. 19-fees, this area needs to be defined to state if there should be both investigation costs and a fee; Ms. Dalton suggested that this be changed by resolution.  There was discussion about the fees and process.  Some options were put in place for discussion on July 14th.  
On pg. 21-22 language will be incorporated into the alcoholic beverage ordinance.  Pg. 24-size of 150 ft. stays the same.  Pg. 26-hours for “last call,” will stay for now.  

2.  Discussion of Liquor License Restriction language

Highlighted is the section on “hours for sales and service,” as follows:  “the sales and service of alcoholic beverages on any licensed premises of an alcoholic beverage establishment is prohibited between the following hours…” will stay the same.  Mr. Murphy noted the elimination of the words “non-commercial” in the definition of school.  He also noted the change in the definition of alcoholic beverage from the original ordinance language.  Ms. Shamp was concerned about the expansion of alcohol service onto the beach and the LPA was still not clear about who can have alcoholic beverages on the beach.  Mr. Murphy explained that the places that currently have alcoholic service down to the beach would become non-conforming.  He said that “the open containers, in regards to a licensed premises, is only the private property; going back and forth along the beach of families and children, is on the public property.”  Ms. Shamp stated that there is a huge difference about how the beach is defined, being open to the public and there is too much ambiguity in the boundaries.  There was much discussion about this subject, including beach re-nourishment easements and defining “beach,” “public beach,” etc.  Mr. Mandel asked if Ms. Dalton can have a legal opinion about the inconsistencies in the rights of businesses in serving alcoholic beverages on the beach, for July 14th.  
B. Discussion of Open Alcoholic Beverages-“Open Container” Ordinance
This is similar to the current ordinance, with definitions updated and defined.

C. Discussion of Revisions to Noise Ordinance

Mr. Murphy referred to articles and a proposed noise ordinance in the packets.  The definitions have been simplified and decibels and distances were explained.  Mr. Van Duzer stated that before he agrees to go on with this, he would like to see a demonstration to understand the levels and distances, etc.  Mr. Mandel requested that the Sheriff be present with a decibel meter to demonstrate the noise levels outside.  After much discussion regarding this, all members agreed that they do nothing with the noise ordinance issue until they have clear direction from Council.  
At this point, Mr. Murphy will make changes to the other ordinance drafts as directed by LPA and Ms. Dalton will prepare a legal review of the items and proposed changes that may be constitutional issues.  Long discussion ensued regarding the expense of a legal review and the budgeting concerns.  It was decided that Ms. Dalton should go forward with getting the necessary approval for the expenditure for the legal review.
Motion by Mr. Van Duzer to adjourn as the LPA and reconvene as the HPB
Second by Mr. Yerkes
Vote: 5-0
VIII. ADJOURN AS LPA; RECONVENE AS HPB
Ms. Shamp called the meeting of the HPB to order at 3:27 PM, five members present with Ms. Barnes and Mr. Weimer absent.  
Report from the “historic vistas” ad hoc committee and Ms. Kay reported.  She said that they did discuss the historic vistas, again stating what she saw on her trip to Boulder, CO and her idea to present some photos and information to the HPB about those things.   

Ms. Shamp reported that the HAC did decide to concentrate on the Old San Carlos Blvd. as the initial site of a vista.

Follow up from the April 14th meeting when the HPB asked for Ms. Shamp to inquire about the National Register of Historic Places and she presented a report (in packets) based on her findings.  She reported that there is $10,000.00 remaining in the budget and Dr. Shockey is charged with the administering the LPA budget.  The Mound House and Seven Seas would be the best locations and the best method would be extending the current consultant’s contract.  Ms. Shamp said that Ms. Schober said that there is a concern in the historic element of the Comp Plan, pg. 13-6 and 13-7, in a reference to a survey that did not include any of the Town’s historic structures as “eligible”.  More recent research indicates that this may not be the case now.  Now Dr. Shockey would need to authorize Ms. Schober to determine how much the architectural firm contract extension would cost.  

There was a consensus to ask Dr. Shockey to do this.  No further discussion.
Mr. Van Duzer moved to adjourn as HPB and reconvene as the LPA
Second by Mr. Yerkes;

Vote: 5-0
IX. ADJOURN AS HPB; RECONVENE AS LPA

X. LPA MEMBER ITEMS AND REPORTS

Nothing to report.
XI. LPA ATTORNEY ITEMS
Nothing to report.
XII. COMMUNITY DEVELOPMENT DIRECTOR ITEMS
Nothing to report.

XIII. LPA  ACTION ITEMS
Resolutions to Town Council

· Snug Harbor-May 4, 2009

· Gulfview-TBD

· Vacation Ordinance-May 4, 2009

· Historic Plaque Program-TBD

Continued Hearings
· The Cottage-June 23, 2009

· Pink Shell-May 12, 2009

Future Work Activities
· Commercial Rights-of-Way-Mr. Van Duzer May 12, 2009

· Storm Water-TBD

· Seasonal Parking-July 14, 2009

· Animal Control-June 9, 2009
· Alcoholic Beverages-July 14, 2009

· Parcelization-TBD

· Future Review of SO Ordinance-July 14, 2009

· Noise Ordinance-eliminated; TBD

· Kiosk Project-June 9, 2009

· National Registry-TBD
XIV. PUBLIC COMMENT
No further comments.
Motion to adjourn by Mr. Van Duzer;
Second by Ms. Kay
Vote:  5-0.
XV.  ADJOURNMENT
Adjourned at 3:45 PM.
Next meeting May 12, 2009 10:30 AM.
Adopted _______________________ with/without changes.  Motion by ___________________



(DATE)

Vote:______________________  
________________________________________________






Dennis Weimer, LPA Chair

· End of document
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