LPA Testimony
Pink Shell CPD/LPA Resolution 2009-13
For the record, I am Dennis Weimer representing the LPA at this hearing.
As Town Council is aware, the Local Planning Agency representative at Council hearings on land use matters typically prepare and submit brief verbal testimony regarding hearings, as Council’s packet contains a copy of LPA resolutions and minutes.  In this particular case, due to the voluminous data, testimonies, and the resulting very lengthy resolution, I trust Council will appreciate a considerably longer discussion.
Brought before the LPA as FMBDCI2006-0001 and FMBDCI2006-0002, was the applicant’s request to amend White Sands, Captiva Villas, and Bayside CPD zoning districts to approve a revised, unified, and updated Master Concept Plan (MCP), schedule of uses, conditions, and deviations, reflecting the terminology and regulations of the current LDC.  
What was submitted as a request to group certain properties into a new unified Commercial Planned Development with a few “as stated” minor revisions required an analysis of six (6) Lee County Board of Commissioners resolutions, eight (8) Administrative Amendments, and five (5) Fort Myers Beach Town Council resolutions stretching over a twenty-six (26) year history of these and other nearby properties.  It was, to say the least, a very complex application and staff report.

The LPA hearing process on this case stretched over four of our meetings from March through June 2009, most of which were continued at either applicant’s or staff’s request as attempts were made to resolve and/or investigate substantive issues.  At each of these hearings, the procedure for Quasi-Judicial Land Use Hearings was strictly adhered to. Even if applicant or staff testimony was not heard in each of those four meetings, public comment was allowed and received.  
In reviewing this matter, I wish to first cover what was largely negative public comment.  That the neighborhood friendliness has deteriorated over time was clearly evident at LPA meetings.  According to testimony, this is a stark difference from previously requested changes at the Pink Shell properties.  At the same time, some of nearby residents have become so entrenched in their positions that they would dispute the Pink Shell’s basic rights to improve the property and the business operation.  
What the Town Council decides here today must establish the ground rules for the Pink Shell’s land use rights going forward.  How the owners and management of the Pink Shell choose to operate and whether they adhere to their granted land use rights in that operation and whether the residents can be re-engaged will depend on the future actions of those parties.  Neither the Town Staff nor Town Council can enforce or legislate the future relationship of Pink Shell and its neighbors.

It is the LPA’s understanding that, even after the lengthy process before the LPA, the applicant modified its application after the last LPA hearing to remove certain requests.  Therefore, I have re-written my commentary since that LPA hearing in an attempt to more accurately conform to the applicant’s current request.
Now to the heart of the matter.

Town Staff is to be complimented for its in-depth analysis of the past history of zoning approvals, administrative amendments and County and Town resolutions, through numerous ownership changes, as well as parcels that have been included and severed.  Town Staff’s position that Section 34-214, Application for Amendment, of the Land Development Code should apply to this applicant’s request is, in this case, very well-founded.   In particular, I will quote Section 34-214, paragraph (b) subparagraph (4).  “The intent is to have resolutions that amend a planned development be current and complete and not require references to a previous resolution on the same property.”
Above all, in recommending the approval of a revised, unified and updated Master Concept Plan for this newly defined Pink Shell, the Local Planning Agency endorsed that section of the LDC and crafted its resolution in a form that grants the applicant its as built facilities, while stipulating the MCP be updated to reflect the external boundary of this property subject to the approved amendments contained in the resolution and excluding adjacent properties.

If the applicant should press for inclusion of “entitlements”, as was termed and requested during our hearings, then those should be:

1. individually clearly defined with regards to the dispute with the land development code and to the intent of the applicant,

2. individually evaluated and debated as to the appropriateness of any modification to the conditions, and

3. carefully drafted and included in the Town Council’s finally approved resolution to establish Pink Shell’s land use rights.
One very disconcerting proposal by the applicant during the LPA’s hearing was the desire to have a commitment to build back in perpetuity, in other words to allow current nonconformities to exist forever, regardless of events or changes in the Town’s Comprehensive Plan and Land Development Code.  The LPA strongly recommends the Town retain its right to modify its Land Use Maps, Comp Plan and Land Development Code.  The LDC defines the limitations and restrictions on new construction and recognizes the current rights of properties that would be considered non-conforming today.  The Town’s Comprehensive Plan and Land Development Code are well-written in regards to rights in either pre-disaster or post-disaster events.  To suggest that Pink Shell should be exempted from those allowances found no sympathy within the Local Planning Agency.
This may sound like an indictment of the Pink Shell’s application.  That is far from reality.  The LPA agreed that the properties should be allowed to amend the CPD zoning districts of Pink Shell Villas, Captiva Villas and White Sands.  And within the confines of this new CPD, many, if not most, of the requested modifications can and should be granted.  The LPA reviewed with individual scrutiny each of the thirty-one (31) proposed conditions with an eye towards eliminating any future need to review or reference past resolutions or administrative amendments.  Most of the stipulated conditions carry a recommendation for approval by the Town Council.  
Of greatest significance, one that carries a recommendation for denial is condition 9, the applicant’s request to remove the prior condition restricting use of restaurants, personal services, and other commercial amenities within the resort to “guests of the Pink Shell Resort only.”
If one were to review the resolutions and amendments, a person would find that numerous modifications and expansions of structures and uses have been granted since the original PUD was approved in 1983 and as the property was developed through the 1980’s and 1990’s.  As early as 1991, and reinforced in 1995, 1999, and 2001, it is clear that this restriction and later further restriction on advertising for public use were intended.  Through numerous ownership changes, this and/or similar provisions have been a known commodity and the LPA recommends retaining this restriction.
While I understand the applicant has removed the request for elimination of this restriction, the LPA found that its inclusion in past resolutions was reasonably inserted to comply with the Comp Plan’s stated concern about commercial property encroachment on neighborhoods.   

As an informational note on this point, the negative public comment towards Pink Shell seems founded in allegations that Pink Shell is not conforming thusly, today.

And while the LPA recommends denial of the proposed compactor location, this is not an indictment of the Pink Shell’s effort to improve its trash collection and removal of waste.  Our position suggests only that the applicant needs to be more considerate of the neighborhood and its own land uses in finding a suitable location or offering appropriate buffering through screening or plantings.

We have also recommended denial of deviation number 1, a request for approval of a sign package.  The sign package is aesthetically attractive and well-conceived.  It does unfortunately exceed, by a considerable amount, the square footage that would be allowed under the current Land Development Code and, more importantly, lacks compliance with the past and presently proposed recommendation that resort amenities are only for guests of the resort.
As indicated at the beginning of this testimony, this is a very voluminous case, having many twists and turns over a 26 year period.  The Local Planning Agency has presented a very detailed resolution which would serve to establish a go forward position from today.  Each and every one of the conditions and deviations were thoroughly discussed with final wording acceptable to each of our members.  We attained consensus on each individually and passed resolution 2009-13 with a unanimous vote of 5 -0 and I submit this as LPA representative’s testimony.

I reiterate that what the Town Council decides here today must establish the ground rules for the Pink Shell’s land use rights going forward.

If Council has questions, I would be pleased to answer them as best I can.

Proposed testimony for land use hearing December 7, 2009.
