MINUTES

FORT MYERS BEACH

Local Planning Agency Meeting

Town Hall – Council Chambers

2523 Estero Boulevard

Fort Myers Beach, FL 33931

Tuesday, April 14, 2009
I. CALL TO ORDER

Meeting was called to order at 10:40 AM by Chairperson Dennis Weimer.  Five members present:


Dennis Weimer


Rochelle Kay



Alan Mandel



Bill Van Duzer



Joanne Shamp


Joe Yerkes-absent with excuse
 

Evie Barnes-absent
Staff present:  LPA Attorney Ann Dalton; Community Development Director Dr. Frank Shockey.  Members of the community and press were also present.
II. PLEDGE OF ALLEGIANCE

III. INVOCATION-Mr. Weimer
IV. MINUTES
Motion by Mr. Van Duzer to adopt the minutes, as recorded.

Second:  Ms. Shamp
Vote:  5-0 

V. TOWN CAPITAL IMPROVEMENT PROGRAM (CIP) ITEMS 
Ms. Shamp reported that she is continuing discussion with Mr. Janke about having some presentation from Mr. Small.

Mr. Weimer added that the LPA still hasn’t seen any presentation on CIP and it is now halfway through the year.
VI. ADMINISTRATIVE AGENDA

A. Discussion of language development for municipal animal control

Mr. Weimer commended Dr. Shockey for his complete memo on the issue and then turned the floor over to the Dr. Shockey.  

Dr. Shockey summarized the memo (refer to packet) and explained that one of the complications involved in the ordinance is the difference between the local and the county animal control agents and what authority each has.  In comparing the local, state and county laws, Dr. Shockey found that many of the local and county ordinance sections are restatements of the state statutes and some are incongruous.  He said that presently county officers have the option of enforcing the state law and municipal officers do not; thus, he asked if the LPA wants certain things provided for in the local ordinance as civil infractions or not.  Reasoning for this is that if an infraction is deemed civil, it would give the county or sheriff the option of not enforcing state statutes and leaving it as an issue for local officers to enforce as a $500.00 civil fine.  He asked if it is necessary to duplicate the state statutes and provide for a $500.00 civil infraction when there is already a statute that makes the infraction a misdemeanor or felony.  
Dr. Shockey then referred to the second part, which addressed procedural issues essentially directly from the county ordinance.  He said that this is basically a mechanism for typical things a dog pound does.  He explained that these are not mandatory things that the beach must address but asked the LPA to decide if the Town wishes to do these things or pay the county to do them.  
Lastly, there is a section about the “day-to-day” operations and enforcement like cleaning up after dogs, having dogs leashed, etc.  These things are not specifically addressed in either the county or state ordinances but are LPA concerns to consider for the local ordinances.  He said that he and the Town manager met with the county animal control people and were given an updated draft of the local agreement and it lays out the many things that the county offers to do for the Town, basically to provide the services they provide elsewhere in the county under their ordinance, subject to an annual payment of more that $120,000.00.  This is significantly higher than previous years and the county’s only explanation was that someone must have given the Town a “deal” in the past.  
Mr. Van Duzer said that this has become very complicated and his concern is dollars and cents.  He feels that the cost is going to be prohibitive and he wonders why the huge jump from currently paying about $48K to this $120K for the same service.  Ms. Dalton interjected that she just sent an email to the county basically if there is presently an inter-local in existence, why is the county coming up with this cost, halfway through the contract year.  Mr. Van Duzer reiterated that he is still confused about the direction to take and that he is not in agreement with going with the county.  He asked if the Town could get the county to agree to change the inter-local agreement to include those items which the town feels the agreement lacks.  
Mr. Weimer referred to specific parts of Dr. Shockey’s report and how they applied to the county’s proposed services.  He pointed out that the county is not willing to enforce or address many of the other animal issues, other than nuisance items, and that might necessitate having the Town’s own enforcement anyway.  

Ms. Shamp asked if the rate would still be raised by the county if the ordinances and everything stayed the same.  Ms. Dalton suggested getting a copy of the existing inter-local agreement for comparison; there was a short pause to retrieve the report.  
Ms. Kay referred to page 26 “Nuisance Wildlife:” She said this should cover the other issues they were discussing.  Dr. Shockey explained, with Ms. Dalton, how this applied in consideration of the FAC (FL Administrative Code) and state and local codes.  There was discussion about the definitions and the different codes.  
Mr. Mandel pointed out that there is a good indication that the county is going to raise the fee no matter what the Town is considering, and he cannot see the Town going with this.  He said that the sensible thing seems to be to maintain the state law, but if there is no inter-local agreement with the county (because of the high fee) and another group was created instead, who would enforce the state law?  Ms. Dalton stated that the criminal law would be handled by the LCSO.  There was discussion that this was a serious issue in that any civil violations would need to be enforced by the Town or other authorized party.  Ms. Dalton pointed out that this question was addressed in the past, with one suggestion being to join with Bonita Springs, and those talks were not fruitful.  Mr. Mandel asked if this is a question for staff or Council rather than the LPA, before they go ahead and hash out pages of an ordinance they may be unable to enforce, and asked “who is the authorized enforcement party and how much will it cost”.  Ms. Dalton said that there are four enforcement entities: sheriff for the criminal offenses; the county to the extent that they agree to be involved; Beach Patrol and Code Enforcement.  Ms. Dalton added that there are certain aspects of the animal control problem that only the county was prepared to do.  Mr. Mandel feels that the Town should continue to explore other options in view of the county fee but thinks it is not up to the LPA to determine that.  
Ms. Shamp asked again, if the fee was going to be raised anyway.  Dr. Shockey read from the report to set forth the services the county would perform.  Ms. Shamp asked if it was the same as before and Dr. Shockey agreed that it is.  He added that the cost to the Town to have its own animal control people would likely surpass that figure.  

Mr. Weimer posed that the simplest method for the Town to adopt an animal control ordinance that might replace existing ordinances and adopts the state statute, adding that the county has the authority to enforce those statutes.  He asked if it is possible to change the definitions to allow different groups to enforce or handle different issues.  Ms. Dalton stated that by saying “we adopt the state law,” the Town has just created an ordinance.  Mr. Weimer explained that he wonders if the LPA could just concentrate on the specific beach issues like length of leash, walking in public areas, etc., pointing out that these things would be enforced supplemental to any inter-local agreement and wondered if the LPA can focus on those more local problems.  Mr. Weimer suggested that the LPA recommend to Council that the ordinance they draft be simplified to a local thing.  The other issue he brought up was whose authority it is to enforce the state statutes.  Dr. Shockey said that the state statutes say “law enforcement officers” and another provision that includes “any county or society for the prevention of cruelty to children or animals can appoint agents for the purpose of investigating or enforcing state statutes.”  
Discussion ensued regarding the different LE or other agents who may enforce these ordinances, including the inter-local contract with the LCSO.  
Mr. Van Duzer suggested adopting the state statute so that the Town may have its own enforcement officer who could then do this.  He also said that the Town needs to continue, for now, with the county but then adopt its own ordinance to take care of the issues.  He also suggested talking to the county to be able to use their facilities if the Town’s own officer needs to do so.  

Ms. Shamp asked if there was any guidance from any other communities in what to do with this problem.  Ms. Dalton didn’t know.  More discussion ensued regarding the costs of the county plan and the options for resolution and enforcement.  Ms. Dalton tried to clarify that the county only enforces the Town ordinances within the Town; when the Town ordinance falls short, they would look to the state law but only because they have the inter-local agreement to do so.  Mr. Mandel feels that there should be a contract with someone else to do this because of the exclusivity and cost issues of the county.  
Dr. Shockey said that if the Town is willing to pay the county to do what they want them to do, and hire the necessary staff to handle what the county refuses to do, then the bigger things can be handled by the county and the other, lesser specific things handled by Town staff; he cautioned that the cost would be likely equal or greater than the current cost.  More discussion ensued about costs, facilities and statutes.  Dr. Shockey reminded the LPA that the penalties for Town ordinance violations cannot exceed $500.00 and can only be civil infractions.  
Mr. Weimer suggested that the LPA recommend an ordinance that adopts only the local issues but “recognizes” that there are some state laws that exist.  Ms. Dalton stated that currently there are three ordinances and two are inconsistent with each other, with conflicts.  She also said that the fines are ridiculously low, also, so these three ordinances should be addressed.  Mr. Weimer said he felt there was now consensus and asked made a motion that the Town adopt an ordinance which deals with specific issues of the Town of Ft. Myers Beach, cleaning up any language that deals with repeal of past ordinances and contains recognition of state statute and other agencies authorities.  Ms. Dalton added that the issues should be spelled out and Dr. Shockey expanded on that.  He gave a few other examples of things to be included in the local ordinance and a list is to be given to the LPA for inclusion in the ordinance.  Much discussion ensued about specific issues relating to dogs, and regulations to address them.  Basically, five items are to be defined for inclusion from the County procedures: impoundment, licensing and vaccination, animal identification, reporting of scratches and biting, and guard dogs and their registration.  
The other locally questions include Muscovy ducks, which are covered by Fish and Wildlife regulations.  There was discussion about how to address these, as well as some nuisance wildlife and endangered species.  Suggestions were given as to dealing with enforcement and where pets are permitted and prohibited.  One of the necessary items is the provision dealing with nuisance animals because that addresses excrement and barking noise, among other things.  The nuisance wildlife provision is needed; as well as the animals roaming at large (leash law) section.  Ms. Shamp asked for clarification as to the definition of “beach” compared to private property when discussing direct control by a hand-held leash.  There was discussion about how the term “public area” included areas that were available to use by the public.  Also needed is the section addressing violations and the method of enforcement and penalty.  Mr. Weimer’s motion would include that a section on enforcement is needed by one that grants that Town Council makes the decision to set the fines and fees.  Another necessary item to coordinate with the County’s procedure is the issue of dangerous dogs.  Including this would allow a local officer to deem a dog dangerous.  Much discussion took place regarding this issue and how it needed to be coordinated with the County’s procedure for handling dangerous dogs. 
Mr. Mandel suggested that the Council may want to consider a ban on dogs south of the Holiday Inn, which is an environmental zone.  More discussion took place about zones and state and local jurisdiction, concerning the applicability of Town regulations on state land in a critical wildlife area and the state regulations that apply in a critical wildlife area.
Mr. Van Duzer seconded the proposed motion.  Dr. Shockey tried to clarify by asking whether Mr. Weimer meant to propose any change to LDC Section 14-4, which bans all pets in a generally described area roughly the same as the critical wildlife area.  After discussion Mr. Weimer clarified that his motion included no changes to LDC Section 14-4.
Motion by Mr. Weimer that the Town adopt an ordinance which deals with specific issues of the Town of Ft. Myers Beach, coordinated appropriately with any necessary County procedures, cleaning up any language that deals with repeal of past ordinances, and recognizes state statutes and other agencies’ authorities.

Mr. Van Duzer seconded.
Vote: 5-0

Motion by Mr. Van Duzer to adjourn as the LPA and reconvene as the HPB;

Second by Mr. Mandel;

Vote: 5-0

VII. ADJOURN AS LPA; RECONVENE AS HPB
VIII. PUBLIC HEARING

A. FMBCOA2009-0002 “The Cottage” Continuation of Hearing for the Certificate of Appropriateness (Continued from 3/10/09)
Ms. Shamp called meeting to order and asked if members had any ex-parte communications.  Ms. Shamp only a site visit; Mr. Weimer had communication with Ms. Schober at the airport.  Ms. Dalton swore in witnesses.

Ms. Schober addressed the meeting for the applicant and updated members to the fact that their suggestion from the previous hearing was being put into action.  She said that the applicant has actively advertised for possible parties to purchase the Newton Cottage property.  This was all included in a letter submitted earlier to the HPB and more information is on the website.  In addition, there is a pre-proposal meeting at the structure on April 27, for interested parties to preview the property.  The council expects to have all of this back on June 1 and planned for discussion at their next meeting on June 15.  In view of this, the applicant has requested a continuance of this matter to the June 23, 2009 HBP meeting.  
      Ms. Dalton reminded the HPB to formally set the continuance date and pointed out

     Resolution HPB 2009-009, which would grant this continuance.  

      No public comment; testimony portion closed.
Mr. Van Duzer moved to grant a continuance of the hearing until June 23, 2009; (so that interested parties have an opportunity to respond to RFP for relocation of the Cottage);
Seconded by Mr. Weimer;

Vote 5-0, with Ms. Barnes and Mr. Yerkes absent.

IX. ADMINISTRATIVE AGENDA
A. Resolution HPB2009-10 Nomination of Town properties to the National Registry of Historical Places
No public comment. 

Ms. Shamp asked if there is a recommendation about the amount of expenditure that may be appropriate.  Mr. Weimer said he had met with Ms. Schober who thought that $8500.00 would be sufficient.  Dr. Shockey will check the amounts available in the budget.  
Mr. Weimer moved to approve HPB Resolution 2009-10, adding “HPB authorizes expenditures not to exceed $8500.00”;

Second by Ms. Kay;

Vote-5-0, with Ms. Barnes and Mr. Yerkes absent.
Mr. Van Duzer moved to adjourn as HPB; 

Seconded by Mr. Mandel;

Vote-5-0.

X. ADJOURN AS HPB; RECONVENE AS LPA

LUNCH BREAK

2:05 PM RECONVENE
Continue Administrative Agenda
B. Discussion of Public Water Access Points

Mr. Weimer had specifically asked for this to be scheduled because of several public comments regarding this in the past.  Ms. Dalton stated that her participation and comments must be guarded due to an active litigation involving the Town and this matter.  

Ms. Shamp thanked Ms. Dalton for her report (referred to it) and asked if there is anything regarding beach access side streets in the island survey regarding right-of-ways.  She also asked if there were any studies or information about when beach nourishment was started.

Dr. Shockey replied that the survey does not include the side streets, etc. at this time since it is for the County’s road project on Estero Boulevard.  Mr. Weimer again thanked Ms. Dalton for her in-depth but comprehensible report.  
XI. LPA MEMBER ITEMS AND REPORTS

Ms. Kay commented that she visited Boulder CO during their 150th Anniversary and talked about some of the displays they have with information about the city.  She wants to investigate this method so that the Town might consider the same type of displays.  

Ms. Shamp reported about an article in the News-Press about Sanibel and what they did for a special assessment for water projects.  

Mr. Mandel met with the M&P group and they have pretty much balanced the budget for this year and are working on the challenges for the next year.

Mr. Weimer requested an excused absence for the April 28th meeting; Mr. Mandel will chair that meeting.  He also reported that he was on the Bay Oakes Property transition task force and said the team looked at the financial aspects of Bay Oakes.  There had been no appropriations needs analysis done before but they found that for just maintaining as it is now would likely require about $78,000.00 per year, because it is a very expensive property to maintain.  
XII. LPA ATTORNEY ITEMS
Nothing to report.
XIII. COMMUNITY DEVELOPMENT DIRECTOR ITEMS
Dr. Shockey reported that the opportunity to discuss the noise and alcohol ordinance will likely be at the next meeting, April 28.
XIV. LPA  ACTION ITEMS
· Section 34-1261: is scheduled for 4/28/09
· Snug Harbor CPD-TBD

· Vacating decision-will be submitted to Council; TBD

· 34-219:  This is now Town Ordinance.
· Historic plaque and brochure program-TBD

· Resolution 2009-02:  Tentatively first Council meeting on May 4, 2009; Ms. Kay

· Continued hearings:  Cottage relocation application hearing continued to 6/23/09; Pink Shell 4/28/09

· Commercial Rights-of-Way-5/12/09; Mr. Van Duzer

· Storm Water-Ms. Kay and Mr. Van Duzer; Cathy Willis advised the LPA that the presentation will be before Council, not the LPA, and expects in by beginning of June.  Mr. Weimer was asking for surface options and Ms. Willis said she would take the suggestions back to the engineers and ask for any other ideas as far as standards.  Discussion ensued regarding this issue. Workshop TBD. 
· Seasonal Parking-Ms. Dalton asked to defer this due to the additional work needed for the animal control project; July 14, 2009

· Animal Control-Dr. Shockey will redo the draft; June 9, 2009

· Partialization-TBD

· HPB Vistas-Ms. Kay; 4/28/09

· HPB Resolution 2009-10 National Historic Register; 5/12/09

XV. PUBLIC COMMENT
No further comments.

Mr. Weimer asked for a motion to adjourn.

Motion to adjourn by Ms. Kay;
Second by Mr. Mandel.
Vote:  5-0.
XVI.  ADJOURNMENT
Adjourned at 2:40 PM.

Next meeting April 28, 2009 10:30 AM.
Adopted _______________________ with/without changes.  Motion by ___________________



(DATE)

Vote:______________________  
________________________________________________






Dennis Weimer, LPA Chair

· End of document
LPA-April 14, 2009
Page 8 of 9

