RESOLUTION NUMBER 24-17

A RESOLUTION OF THE TOWN COUNCIL OF THE TOWN OF FORT
MYERS, FLORIDA, ACCEPTING EARTH TECH ENTERPRISES INC. AS
THE LOWEST RESPONSIVE AND RESPONSIBLE BIDDER TO ITB-24-
02-EN "ESTERO ISLAND BEACH SAND TRUCK HAUL PROJECT;"
APPROVING AN AGREEMENT BETWEEN THE TOWN AND EARTH
TECH ENTERPRISES INC. FOR BEACH SAND WORK IN THE AMOUNT
OF $2,698,000.00; AUTHORIZING THE TOWN MANAGER TO EXECUTE
AN AGREEMENT SUBJECT TO FINAL LEGAL SIGN-OFF, AND
EXPEND BUDGETED FUNDS ON BEHALF OF THE TOWN; AND
PROVIDING AN EFFECTIVE DATE.

WHEREAS, Florida Statutes provide that municipalities shall have the governmental,
corporate, and proprietary powers to enable them to conduct municipal government, perform
municipal functions, and render municipal service, and exercise any power for municipal purposes,
except when expressly prohibited by law; and

WHEREAS, Article X of the Town Charter of the Town of Fort Myers Beach (“Town”)
empowers the Town to adopt, amend, or repeal such ordinances and resolutions as may be required
for the proper governing of the Town; and

WHEREAS, The Town of Fort Myers Beach is seeking to maintain and restore the beach;
and

WHEREAS, the Florida Department of Emergency Management State-Funded LAP
Grant Agreement Number D1502 will fund the Town of Fort Myers Beach to contract with a
qualified contractor to purchase, transport, place, and grade beach compatible sand along segments
of Estero Island, Fort Myers Beach, FL, dredge sand to place on beach for beach restoration for
damage caused by major Hurricane lan, and construct a dune to be built along the central and south
segments of Estero Island where the FEMA Cat-B project Emergency Berm was created from R-
182S to R-210, and to fill in scour holes and filling in beach public access areas that got eroded
out;

WHEREAS, the Florida Department of Emergency Management State-Funded LAP Grant
Agreement Number D1502 will fund the Town of Fort Myers Beach to contract professional
services for the design, engineering, monitoring, environmental and willing costs associated with
the beach renourishment;

WHEREAS, the lowest bid amount of $2,698,000.00 is eligible for reimbursement
funding from the Florida Department of Emergency Management State-Funded LAP Grant
Agreement Number D1502; and



WHEREAS, pursuant to a competitive procurement process in compliance with State Law
and Town Code — ITB-24-02-EN “Estero Island Beach Sand Truck Haul Project,” The Town and
the responsive firm will enter into a construction contract agreement for Beach Sand Truck Haul
Work (“Agreement”), a copy of which is attached as Exhibit “A”; and

WHEREAS, the Town Council has determined it is in the best interest of the Town to
approve the requested agreement between Earth Tech Enterprises Inc. and the Town.

NOW THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF THE
TOWN OF FORT MYERS BEACH, FLORIDA, AS FOLLOWS:

Section 1. The above recitals are true, correct, incorporated herein by this reference,
and adopted as the legislative and administrative findings of the Town Council.

Section 2. The Town Council hereby approves the agreement between the Town and
Earth Tech Enterprises for Beach Sand Work. A copy of the agreement is attached hereto as
Attachment “A”.

Section 3. The Town Manager is hereby authorized to execute the agreement attached
hereto as Attachment “A”, and expend budgeted funds on behalf of the Town.

Section 4. This resolution shall take effect immediately upon adoption.
The foregoing Resolution was adopted by the Town Council upon a motion by Council

Member King and seconded by Vice Mayor Atterholt, and upon being put to a vote, the result was
as follows:

Dan Allers, Mayor Aye
Jim Atterholt, Vice Mayor Aye
John R. King, Council Member Aye
Vacant, Council Member N/A
Karen Woodson, Council Member Aye

ADOPTED this 22" day of January 2024 by the Town Council of the Town of Fort Myers Beach,
Florida.

FORT MYERS BEACH TOWN COUNCIL

Dan Allers

Dan Allers (Feb 14, 2024 20:06 EST)

Dan Allers, Mayor




ATTEST:

__OnjBob—
Amy Baker, Town Clerk

APPROVED AS TO FORM AND LEGAL SUFFICIENCY FOR THE USE
AND RELIANCE OF THE TOWN OF FORT MYERS BEACH ONLY:

Nancy Stuparich (Feb 21, 2024 10:33 EST)

Vose Law Firm, Town Attorney

This Resolution was filed in the Office of the Town Clerk on this 14® day of February 2024.
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CONSTRUCTION CONTRACT AGREEMENT

Contract No. ITB-24-02-EN
Council Award Date: January 22, 2024

AGREEMENT

THIS AGREEMENT (also referred herein as “Contract”) is made this(;zND day of
FEBRUARY =0 2% by and between the TOWN OF FORT MYERS BEACH, FLORIDA,
hereinafter called “TOWN,” and EARTH T cH ENTRPRTSES 7vC g corporation,
hereinafter called “CONTRACTOR.”

WITNESSETH:

For and in consideration of the mutual covenants herein set forth, the parties agree
as follows:

ARTICLE 1. WORK

The CONTRACTOR shall commence and complete all work for PROJECT TITLE ITB-24-
EN in accordance with the Contract Documents. CONTRACTOR shall furnish all of the
material, supplies, tools, equipment, labor and other services necessary for the completion
of the project described in the Contract Documents. A Scope of Services is attached marked
Exhibit “A”.

ARTICLE 2. CONTRACT SUM

2.1.  The TOWN shall pay the CONTRACTOR, in current funds, for the performance of the
work described in Exhibit “A”, subject to additions and deductions by Change Order as
provided in the Contract Documents, the sum of 33 698 ©00.0¢ said amount being the
Total Base Bid Amount as listed on the CONTRACTOR’s Official Bid Proposal Form
that was submitted for this project.

ARTICLE 3. PROGRESS PAYMENTS

Based upon applications for payments submitted to TOWN’'S Representative by the
CONTRACTOR, and Certificates for Payment issued by the TOWN'S representative, the
TOWN shall make progress payments on account of the Contract Price to the CONTRACTOR
as provided in the Contract Documents as follows:

3.1.  Not later than ninety (90) calendar days following the approval of an Application for
payment, TOWN will make payment to CONTRACTOR in an amount equal to ninety-
five percent (95%) of that portion of the Contract Price properly allocated to labor,
materials and equipment incorporated in the Work and ninety-five percent (95%) of the
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portion of the Contract Price properly allocated to materials and equipment suitably
stored at the site or at some other location agreed upon in writing, for the pericd
covered by the application for payment, less the aggregate of previous payments made
by the TOWN.

3.2. The Town shall withhold 5% of each progress payment as retainage until the project is
completed.

3.3. Upon final completion of the work and acceptance of the project, a sum sufficient to
increase the total payments to one hundred percent (100%) of the Contract Price, less
such amounts as the TOWN shall determine for all incomplete work, unsettled claims
or unused units as provided in the Contract Documents.

- ARTICLE 4. CONTRACT DOCUMENTS

The Term “Contract Documents” shall include this Contract; addenda; CONTRACTOR’s
Bid, except to the extent it conflicts with any other contractual provision; the Notice to Proceed,
the Public Payment and Performance Bond(s); the Bid Package prepared and issued by the
TOWN; the General Conditions; the Specifications and Drawings; any Special Conditions; all
Written Amendments; Certificates of Insurance; Change Orders; and Work Change Directives
or Field Orders. In the event of conflict between any provision of any other document
referenced herein as part of the contract and this agreement, the terms of this agreement
shall control.

ARTICLE 5. TIME OF COMMENCEMENT AND SUBSTANTIAL COMPLETION

5.1. The CONTRACTOR shall commence work as required by the CONTRACT
DOCUMENTS and as provided in the Official Notice to Proceed.

5.2. Substantial completion shall be achieved not later than the number of days specified
in the Bid Proposal, unless the period for substantial completion is extended otherwise
by the CONTRACT DOCUMENTS or by written agreement of the parties.

5.3. Final completion shall be achieved not later than the number of days specified in the
Bid Proposal, unless the period for final completion is extended otherwise by the
CONTRACT DOCUMENTS or by written agreement of the parties.

5.4. Time is of the essence in the performance of this Contract.
Liquidated Damages:

5.5. The TOWN and CONTRACTOR recognize that time is of the essence of this
agreement and that the TOWN will suffer financial loss if the work is not completed
within the times specified in 5.2 and 5.3 above, plus any extensions thereof allowed by
Change Order. They also recognize the delays, expense, and difficulties involved in
proving in a legal proceeding and the actual loss suffered by the TOWN if the work is
not completed on time. Accordingly, instead of requiring any such proof, TOWN and
CONTRACTOR agree that Liquidated Damages will be assessed in the amount of
$500.00 per day for each calendar day that is beyond the substantial and final
completion dates required by the CONTRACT DOCUMENTS.
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The TOWN shall have the right to deduct all damages due from the final payment
request as well as retainage.

Any sums due and payable hereunder by the CONTRACTOR shall be payable, not as
a penalty, but as liquidated damages representing an estimate of delay damages likely
to be sustained by the TOWN estimated at the time of executing the Contract. When
the TOWN reasonably believes that substantial completion will be inexcusably
delayed, the TOWN shall be entitled, but not required, to withhold from any amounts
otherwise due the CONTRACTOR an amount then believed by the TOWN to be
adequate to recover liquidated damages applicable to such delays. If and when the
CONTRACTOR overcomes the delay in achieving substantial Completion, or any part
thereof, for which the TOWN has withheld payment, the TOWN shall promptly release
to the CONTRACTOR those funds withheld, but no longer applicable as liquidated
damages, less sums incurred by the Town resulting from CONTRACTOR's delay in
achieving substantial completion.

The CONTRACTOR shall also be liable for any actual damages sustained by the
TOWN after CONTRACTOR has achieved substantial completion for
CONTRACTOR's failure to fully complete the Contract Documents. Actual damages
may include, but not be limited to, costs related to supervision, inspection, rentals,
testing, consulting fees, or lost productivity and overhead. The TOWN shall have the
right to deduct all damages due from final payment request as well as retainage.

ARTICLE 6. CONTRACTOR'’S REPRESENTATIONS.

In order to induce TOWN to enter into this Agreement, CONTRACTOR makes the following
representations:

CONTRACTOR has been familiarized with the Contract Documents and the nature and extent
of the work required to be performed, locality, local conditions, the areas of intended
construction including surface and sub-surface conditions, and Federal, State and Local laws,
ordinances, rules and regulation that in any manner may affect costs, progress or
performance of the work.

CONTRACTOR has studied carefully all reports of investigations and tests of subsurface and
latent physical conditions at the site which may affect cost, progress or performance of the
work.

CONTRACTOR has made or caused to be made examinations, investigations, tests and
studies as deemed necessary for the performance of the Work at the Contract Price, within
the Contract Time, and in accordance with the other terms and conditions of the Contract
Documents; and no additional examinations, investigations, test, reports or similar data are
or will be required by CONTRACTOR for such purposes.

CONTRACTOR has correlated the results of all such observations, examination,

investigations, test, reports and data with the terms and conditions of the Contract
Documents.
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CONTRACTOR has given TOWN written notice of all conflicts, errors or discrepancies that
have been discovered in the CONTRACT DOCUMENTS and the written resolution thereof by
TOWN is acceptable to CONTRACTOR.

ARTICLE7. GENERAL CONDITIONS
7.1 RESPONSIBILITY OF THE CONTRACTOR.

The CONTRACTOR shall be responsible for the condition of the Work until its release from
its obligations. It shall bear all losses resulting to it on account of the amount or character of
the Work, the character of the ground or existing underground installation being different from
what it anticipated, or on account of the weather or the elements.

Information shown on the Drawings as to the location of the existing utilities has been
prepared from the most reliable data available to the TOWN. This information is not
guaranteed, however, and it shall be this CONTRACTOR's responsibility to determine the
location, character and depth of existing utilities. Extreme caution shall be exercised to
eliminate any possibility of any damage to utilities resulting from CONTRACTOR’s activities.
The location of all overhead utilities shall be verified and the TOWN notified on any conflict
which might occur. The CONTRACTOR shall be responsible for determining which poles will
need shoring during excavation and shall provide such shoring and support as is required.

Caution shall be exercised by the CONTRACTOR in grading operations, as some existing
underground utilities have a minimum cover. The CONTRACTOR shall be responsible for
replacing any underground facility broken or dislocated during construction for which sufficient
underground information has been shown on the plans.

ARTICLE 8. TERMINATION FOR CONVENIENCE

This Contract may be terminated by TOWN for its convenience upon thirty (30) days prior
written notice to CONTRACTOR. In the event of termination, the CONTRACTOR shall be
paid as compensation in full for work performed to the date of such termination, an amount
prorated in accordance with the work substantially performed under this Agreement. Such
amount shall be paid by the TOWN after inspection of the work to determine the extent of
performance under this Agreement, whether completed or in progress.

ARTICLE 9. PUBLIC RECORDS

The following provisions are required by §119.0701, Fla. Stat., and may not be amended.
Contractor shall keep and maintain public records required by the Town to perform the
services required under this Contract. Upon request from Town'’s custodian of public records,
Contractor shall provide Town with a copy of any requested public records or to allow the
requested public records to be inspected or copied within a reasonable time at a cost that
does not exceed the cost provided in Chapter 119, Florida Statutes, or as otherwise provided
by law. Contractor shall ensure that public records that are exempt or confidential and exempt
from public records disclosure requirements are not disclosed except as authorized by law for
the duration of the Contract’s term and following completion of the Contract if Contractor does
not transfer the public records to Town. Upon completion of the Contract, Contractor may
transfer, at no cost, to Town all public records in possession of Contractor or keep and
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maintain public records required by Town to perform the services required under the Contract.

If Contractor transfers all public records to Town upon completion of the Contract, Contractor
shall destroy any duplicate public records that are exempt or confidential and exempt from
public records disclosure requirements. If Contractor keeps and maintains public records
upon completion of the Contract, Contractor shall meet all applicable requirements for
retaining public records. All records stored electronically must be provided to Town, upon
request from Town’s custodian of public records, in a format that is compatible with Town ’'s
information technology systems. The failure of Contractor to comply with the provisions set
forth in this Section shall constitute a Default and Breach of this Agreement, for which, the
Town may terminate the Agreement.

IF THE CONTRACTOR HAS QUESTIONS REGARDING THE APPLICATION
OF CHAPTER 119, FLORIDA STATUTES, TO THE CONTRACTOR’S DUTY
TO PROVIDE PUBLIC RECORDS RELATING TO THIS CONTRACT,
CONTACT THE CUSTODIAN OF THE PUBLIC RECORDS AT (239) 765-
0202, FMBPUBLICRECORDS@FMBGOV.COM, 2545 ESTERO
BOULEVARD, FORT MYERS BEACH, FLORIDA 33931.

Contractor further agrees to indemnify and hold the Town harmless against any and all claims,
damage awards, and causes of action arising from the contractor’s failure to comply with the
public records disclosure requirements of Section 119.07(1), Florida Statutes, or by
contractor’s failure to maintain public records that are exempt or confidential and exempt from
the public records disclosure requirements, including, but not limited to, any third party claims
or awards for attorneys’ fees and costs arising therefrom. Contractor authorizes the public
agency to seek declaratory, injunctive, or other appropriate relief against Contractor in Lee
County Circuit Court on an expedited basis to enforce the requirements of this section.

The Contractor agrees to provide (insert non-federal entity), (insert name of pass-through
entity, if applicable), the FEMA Administrator, the Comptroller General of the United States,
or any of their authorized representatives access to any books, documents, papers, and
records of the Contractor which are directly pertinent to this contract for the purposes of
making audits, examinations, excerpts, and transcriptions. The Contractor agrees to permit
any of the foregoing parties to reproduce by any means whatsoever or to copy excerpts and
transcriptions as reasonably needed. The Contractor agrees to provide the FEMA
Administrator or his authorized representatives access to construction or other work sites
pertaining to the work being completed under the contract.

ARTICLE 10. MISCELLANEOUS PROVISIONS

10.1. Final payment, constituting the entire unpaid balance of the Contract Price shall be
paid by the TOWN to the CONTRACTOR when the work has been completed, the
Contract fully performed, and a final Certificate for Payment, form No. FMB: 013, has
been approved by the TOWN.

10.2. Terms used in the Agreement which are defined in the General Conditions of the
Contract (Part F) shall have the meaning designated in those conditions.
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10.3.

10.4.

10.5.

10.6.

10.7.

10.8.

10.9.

The TOWN and CONTRACTOR each binds itself, its partners, successors, assigns
and legal representatives to the other party hereto, its partners, successors, assigns,
and legal representatives in respect to all covenants, agreements, and obligations
contained in the Contract Documents.

This Agreement may not be assigned except with the written consent of the TOWN,
and if so assigned, shall extend and be binding upon the successors and assigns of
the CONTRACTOR.

The CONTRACTOR agrees through the signing of this agreement by an authorized
party or agent that he shall hold harmless and defend the TOWN and its agents and
employees from all suits and action, including attorney’s fees, and all cost of litigation
and judgments of every name and description arising out of and incidental to the
performance of this Contract Document or work performed thereunder, whether or not
due to or caused by negligence of the TOWN, excluding only the sole negligence of
the TOWN. This provision shall also pertain to any claims brought against the TOWN
by any employee of the CONTRACTOR, or sub-CONTRACTOR(s), or anyone directly
or indirectly employed by any of them. The CONTRACTOR'S obligation under this
provision shall not be limited in any way to the agreed upon Contract Price as shown
in this agreement or the CONTRACTOR'’S limit of or lack of sufficient insurance
protection. The parties acknowledge the exchange and receipt of additional
consideration for this indemnification, which shall survive the termination of this
Agreement.

This Agreement constitutes the entire and exclusive agreement between the parties
and supersedes any and all prior communications, discussions, negotiations,
understandings, or agreements, whether written or oral.

The invalidity or unenforceability of any particular provision of this Agreement shall not
affect the other provisions hereof, and the agreement shall be construed in all respects
as if such invalid or unenforceable provision(s) were omitted.

No Amendments or changes to the terms or conditions of this agreement shall be valid
unless in writing and signed by all parties.

The validity, construction and effect of this Agreement shall be governed by the laws
of the State of Florida. All claims and/or dispute resolution concerning this Agreement,
whether by mediation, litigation, or other agreed to method of dispute resolution, shall
take place in Lee County, Florida. Any litigation between the parties arising from this
Agreement shall be filed in the 20" Judicial Circuit in and for Lee County, Florida.

10.10. TOWN reserves unto itself the sole authority to execute and authorize the issuance of

Change Orders, directives, or other documents to the CONTRACTOR which impact
on or change the Contract Time or Price. These actions by the TOWN will be taken
after due consideration of the recommendations and analysis of the TOWN's architect
or consulting engineer, if applicable. This provision supersedes any other contradictory
provisions in the Contract Documents.
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10.11 Any dispute arising out of or relating to any of the contract documents or this
Agreement shall be first submitted to mediation for resolution. The parties shall
mutually agree upon a mediator and equally divide the expenses of such mediation.
In the event of an impasse and litigation, the parties agree to each pay their own
attorney fees and costs.

10.12 No provision in this contract shall be construed more strongly against either party or in
a light less favorable to either party because of who drafted it as a method of contract
interpretation.

10.13 The parties recognize that funding in whole or in part for the services authorized by
this Contract will be obtained from a Florida Department of Emergency Management
State-Funded LAP Grant Agreement Number D1502. Contractor agrees to comply with
any additional requirements that may be required related to the Town’s receipt of the
funding.

ARTICLE 11. CONTRACT TERMS REQUIRED BY FLORIDA LAW

11.1. Compliance/Consistency with Section 768.28, Fla. Stat. Any indemnification or agreement
to defend or hold harmless by Town specified in the Agreement shall not be construed as a waiver of
Town's sovereign immunity, and shall be limited to such indemnification and liability limits consistent
with the requirements of Section 768.28, Fla. Stat. and subject to the procedural requirements set forth
therein. Any other purported indemnification by Town in the Agreement in derogation hereof shall be
void and of no force or effect.

11.2 Non-appropriation. Town’s performance and obligation to pay under this Agreement is
contingent upon an appropriation during the Town’s annual budget approval process. If funds are not
appropriated for a fiscal year, then the Contractor shall be notified as soon as is practical by
memorandum from the Town Manager or designee that funds have not been appropriated for
continuation of the Agreement, and the Agreement shall expire at the end of the fiscal year for which
funding has been appropriated. The termination of the Agreement at fiscal year end shall be without
penalty or expense to the Town subject to the Town paying all invoices for services rendered during
the period the Agreement was funded by appropriations.

11.3 E-Verify Compliance. By entering into this Agreement, the Contractor is obligated to comply
with the provisions of Section 448.095, Florida Statutes “Employment Eligibility,” as amended from
time to time. This includes but is not limited to register with and use the E-Verify System to verify the
work authorization status of all newly hired employees, and requiring all subcontractors to provide an
affidavit to Contractor attesting that the subcontractor does not employ, contract with, or subcontract
with, an unauthorized alien. Contractor agrees to maintain a copy of such affidavit for the duration of
this Agreement. Failure to comply with this paragraph will result in the termination of this Agreement
as provided in Section 448.095, Florida Statutes, as amended and Contractor will not be awarded a
public contract for at least one (1) year after the date on which the Agreement was terminated.
Contractor will also be liable for any additional costs to the Town as a result of the termination of this
Agreement in accordance with this paragraph. Contractor affirmatively states, under penalty of perjury,
that in accordance with Section 448.095, Florida Statutes, Contractor is registered with and uses the E-
Verify system to verify the work authorization status of all newly hired employees, that in accordance
with such statute, Contractor requires from each of its subcontractors an affidavit stating that the
subcontractor does not employ, contract with, or subcontract with an unauthorized alien, and that
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Contractor is otherwise in compliance with Sections 448.09 and 448.095, Florida Statutes.

11.4 Compliance/Consistency with Scrutinized Companies Provisions of Florida Statutes.
Section 287.135(2)(a), Florida Statutes, prohibits a company from bidding on, submitting a proposal
for, or entering into or renewing a contract for goods or services of any amount if, at the time of
contracting or renewal, the company is on the Scrutinized Companies that Boycott Israel List, created
pursuant to section 215.4725, Florida Statutes, or is engaged in a boycott of Israel. Section
287.135(2)(b), Florida Statutes, further prohibits a company from bidding on, submitting a proposal
for, or entering into or renewing a contract for goods or services over one million dollars ($1,000,000)
if, at the time of contracting or renewal, the company is on either the Scrutinized Companies with
Activities in Sudan List or the Scrutinized Companies with Activities in the Iran Petroleum Energy
Sector List, both created pursuant to section 215.473, Florida Statutes, or the company is engaged in
business operations in Cuba or Syria. Contractor hereby certifies that Contractor is not listed on any of
the following: (i) the Scrutinized Companies that Boycott Israel List, (ii) Scrutinized Companies with
Activities in Sudan List, or (iii) the Scrutinized Companies with Activities in the Iran Petroleum Energy
Sector List. Contractor further hereby certifies that Contractor is not engaged in a boycott of Israel or
engaged in business operations in Cuba or Syria. Contractor understands that pursuant to section
287.135, Florida Statutes, the submission of a false certification may subject Contractor to civil
penalties, attorney’s fees, and/or costs. Contractor further understands that any contract with Town for
goods or services of any amount may be terminated at the option of Town if Contractor (i) is found to
have submitted a false certification, (ii) has been placed on the Scrutinized Companies that Boycott
Israel List, or (iii) is engaged in a boycott of Israel. And, in addition to the foregoing, if the amount of
the contract is one million dollars ($1,000,000) or more, the contract may be terminated at the option
of Town if the company is found to have submitted a false certification, has been placed on the
Scrutinized Companies with Activities in Sudan List or the Scrutinized Companies with Activities in
the Iran Petroleum Energy Sector List, or has been engaged in business operations in Cuba or Syria.

Moreover, Contractor shall comply with the disclosure requirements set forth is section 286.101
(3) (a), F.S., which requires “Any entity that applies to a state agency or political subdivision for a
grant or proposes having a contract value of $100,000 or more shall disclose to the state agency or
political subdivision any current or prior interest of, any contract with, or any grant or gift received
from a “foreign country of concern” if such interest, contract, grant or gift received from a “foreign
country of concern” if such interest, contract, grant or gift has a value of $50,000 or more and such
interest existed at any time or such contract, grant or gift was received or in force at any time during
the previous five (5) years. Such disclosure shall contain the name and mailing address of the disclosing
entity, the amount of the gift or the value of the interest disclosed, the applicable “foreign country of
concern” and, if applicable the date of termination of the contract or interest, the date of receipt of the
grant or gift and the name of the agent or controlled entity that is the source or interest holder. Within
one (1) year before applying for any grant or proposing any contract, such entity must provide a copy
of such disclosure to the Department of Financial Services”. Pursuant to section 268.101(7), F.S.: “In
addition to any fine assessed under [section 286.101(7)(a), F.S.], a final order determining a third or
subsequent violation by an entity other than a state agency or political subdivision shall automatically
disqualify the entity from eligibility for any grant or contract funded by a state agency or any political
subdivision until such ineligibility is lifted by the Administration Commission for good cause.”

11.5 Public Entities Crime or Convicted Vendor List. Contractor agrees and assumes a
continuous duty to disclose to the Town if the Contractor or any of its affiliates as defined by Section
287.133(1)(a), Florida Statutes are placed on the Convicted Vendor List or the Antitrust Violator
Vendor List maintained by the Florida Department of Management Services.
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11.6 Data Management; Notice of Breach. Contractor shall cooperate with the Town and provide
timely incident reporting, response activities/fact gathering, public and agency notification, severity
level assessment, after-action reports etc, which the Town must report in accordance with Sections
282.3185(5) & (6), Florida Statutes in the event of a data breach.

11.7 Environmental and Social Government and Corporate Activism. The Town has not given
preference or requested documentation from the Contractor based on Contractor’s social, political or
ideological interest. Contractor agrees to similarly not request documentation or give preference to
any subcontractor based on the subcontractor’s social, political or ideological interests.

IN WITNESS WHEREOF, TOWN and CONTRACTOR have signed this agreement in
duplicate originals. One original has been retained by the Town Clerk, and one original has
been delivered to the CONTRACTOR. All portions of the Contract Document have been
signed or identified by TOWN and CONTRACTOR.

Signed, sealed, and delivered in the presence of:
_% EARTH TECW ENTERPRTS EYWFN <

(Secretary) (Correct Na f Business)

(Title) PﬂmIDQuT Chee Stop her Gehring
(Corporate Seal)

Date: X[ 2|04

TOWN OF FORT MYERS BEACH COUNCIL
FORT MYERS BEACH, FLORIDA

ATTEM
BY: (% — z_,——vz——— )‘l\,—_——
ToerCIerk Town Manager

Date: %Md/&?[ g, Zd,?;[ Dt 1.) Q \} 2N

APPROVED AS TO FORM

BY:

Town Attorney
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EXHIBIT “A”

TO THE SERVICE PROVIDER CONTRACT DATED THIS 2n2 day of _ CERVART
202f BETWEEN THE TOWN AND EARTh TECH €uteR P RiseS  PROVIDER.

1. SCOPE OF SERVICES: The Provider will perform the follomgsewices under this
Agreement:

ESTERO ISLAND BEACH SAND TRUCK HAUL PROJECT

Transport, deliver, and place beach compatible sand the Town is directly
purchasing from Stewart Materials to restore pubic beach access points, improve
public beach accesses with ADA guideline access slopes, construct new
emergency berm, construct emergency berm segments to connect emergency berm
previously constructed by others, repair emergency berm segments previously
constructed by others, fill Newton Park, and fill scour holes to offset the impacts
caused by Hurricanes lan and Nicole.
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EXHIBIT “A”

TO THE SERVICE PROVIDER CONTRACT DATED THIS day of ;
20 BETWEEN THE TOWN AND , PROVIDER.

1. SCOPE OF SERVICES: The Provider will perform the following services under this
Agreement:

ESTERO ISLAND BEACH SAND TRUCK HAUL PROJECT

Transport, deliver, and place beach compatible sand the Town is directly
purchasing from Stewart Materials to restore pubic beach access points, improve
public beach accesses with ADA guideline access slopes, construct new
emergency berm, construct emergency berm segments to connect emergency berm
previously constructed by others, repair emergency berm segments previously

constructed by others, fill Newton Park, and fill scour holes to offset the impacts
caused by Hurricanes lan and Nicole.
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